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What is a Contract?



What is a Contract?

❑ A contract is a legally enforceable promise or set of promises.

❑ In order for a promise or set of promises to be legally enforceable, there

must be:

❑ An offer

❑ An acceptance

❑ Consideration

❑ Mutual assent

New Mexico Uniform Jury Instruction (UJI), Civil, No. 13-801



What Do Those Elements Mean?

❑ Offer: a communication of a willingness to enter into a contract.

❑ Acceptance: a statement or conduct showing agreement to the terms of the

offer.

❑ Consideration: any bargained-for benefit, advantage, loss, or detriment that

was a reason to enter into the contract.

❑ Mutual assent: the parties had the same understanding of the material

terms of the agreement.

UJI Nos. 13-805, -807, -814, -816



In Plain Language . . . .

A contract is a commitment of District resources that can be

enforced by either party through legal proceedings.



The District’s Legal Authority

❑ A local school board has the power:

❑ Except for expenditures of salaries, to contract for the
expenditure of money according to the provisions of the
Procurement code. NMSA 1978, § 22-5-4(J)

❑ To acquire, lease and dispose of property. Id. § 22-5-4(D)

❑ To employ a local superintendent and fix the superintendent’s
salary. Id. § 22-5-4(B)

❑ To accept or reject any charitable gift, grant, devise, or bequest.
Id. § 22-5-4(L)

❑ To approve any educational program that is to be conducted,
sponsored, or carried on by a private organization or agency. Id.
§ 22-5-4(N)



What About Employment?

❑ The local superintendent shall employ, fix the salaries of, assign,

terminate, or discharge all employees of the school district. NMSA

1978, § 22-5-14(B)(3)



Do Contracts Have to be in Writing?

❑ No!

❑ With a few exceptions.

❑ But government entities cannot be sued on unwritten contracts.



Types of Contracts

❑ Employment

❑ Collective Bargaining Agreements

❑ Transportation

❑ Property purchase or lease

❑ Purchase of goods or services

❑ Construction

❑ MOU or MOA

❑ Settlements

❑ Experts



What Laws Govern 

Contracts?



What Laws Govern Contracts?

❑ Procurement Code

❑ Uniform Commercial Code 

(UCC)

❑ Sales of goods

❑ Security interests

❑ Financing

❑ Contract common law

❑ Property law

❑ Construction law

❑ Alternative dispute resolution

❑ Others . . . . The Governmental

Conduct Act



Procurement Code

❑ “The purposes of the Procurement Code are:

❑ To provide for the fair and equitable treatment of all persons involved

in public procurement;

❑ To maximize the purchasing value of public funds; and

❑ To provide safeguards for maintaining a procurement system of quality

and integrity.”

– NMSA 1978 § 13-1-29.



Governmental Conduct Act

❑ Treat positions as a public trust.

❑ Advance only the public interest, not personal benefits.

❑ Earn the confidence of the public.

❑ Maintain integrity and act ethically.

❑ Fully disclose real and potential conflicts of interest.

❑ Do not receive money, anything of value, or a promise in exchange for

promised performance of a public act.

– NMSA 1978, § 10-16-3



How are Procurements Fair and Ethical?

❑ The Procurement Code insulates purchases from the users.

❑ School boards and districts are subject to the Procurement Code.

NMSA 1978 § 13-1-67.

❑ Procurement shall be performed by a central purchasing office

designated by the Board, except as otherwise provided in the

Procurement Code. NMSA 1978, § 13-1-97(C).

❑ Exceptions remove some or all of the normal procurement safeguards.



Why Allow Exceptions?

❑ Following the Procurement Code is difficult.

❑ That difficulty raises the costs of procurement.

❑ The Code does not apply to 34 categories listed in the Code (§ 13-1-98).

❑ Rules are simplified for:

❑ Small purchases (§ 13-1-125);

❑ Sole source procurement (§ 13-1-126); and

❑ Emergency procurement (§ 13-1-127).



Sole Source Procurement

❑ Contracts can be awarded without competition if:

❑ There is only one source for the goods or services;

❑ The goods or services are unique and substantially related to the

intended purpose of the contract; and

❑ Nothing else can meet that intended purpose.

❑ The central purchasing office makes these determinations and negotiates

the contract.

❑ The contract specifications cannot be narrowly written to circumvent these

restrictions.

– NMSA 1978 § 13-1-126.



Employee Participation in Procurements

❑ Procurement Code: Employees may not participate directly or indirectly in

a procurement when the employee or any member of the employee's

immediate family has a financial interest in the business seeking or

obtaining a contract.

– NMSA 1978 § 13-1-190.

❑ Governmental Conduct Act: Employees must disclose real and potential

conflicts of interest and may not receive anything of value in exchange for

promised performance of an official act.

– NMSA 1978, § 10-16-3.



State v. Gutierrez, 2020-NMCA-045

❑ Held Section 10-16-3(B) of the GCA (“Legislators and public officers and

employees shall conduct themselves in a manner that justifies the confidence

placed in them by the people, at all times maintaining the integrity and

discharging ethically the high responsibilities of public service.”) void for

vagueness.

❑ Court could not determine what behavior it was intended to preclude

❑ Held Section 10-16-3(C) of the GCA (“Full disclosure of real or potential conflicts

of interest shall be a guiding principle for determining appropriate conduct. At all

times, reasonable efforts shall be made to avoid undue influence and abuse of

office in public service.”) void for vagueness.

❑ Court could not tell who this provision applies to

❑ Petition for cert. granted



Further Restrictions on Official Actions

❑ Public officers and employees cannot take an official action for the

primary purpose of their own financial benefit.

❑ If their finances would be affected, they are disqualified from related

official acts, unless the financial benefit is proportionately less than the

benefit to the general public.

❑ Public officers and employees cannot acquire a financial interest that will

be affected by their official acts.

– Governmental Conduct Act, NMSA 1978 § 10-16-4.



Governmental Conduct Act - Definitions

❑ The Act applies to family members: spouse, parents, children or siblings.

❑ A “financial interest” means an interest held by an individual or the

individual’s family that is:

❑ An ownership interest in business or property; or

❑ Any employment or prospective employment for which negotiations

have already begun.



Public Interest & Public Trust

❑ Government officials and employees are supposed to manage public

property and provide services by applying the law as it is written and in

ways that best serve the public interest - not to allow officials or their

friends or families to profit personally by dealing in their public trust.

— NM Attorney General



GCA & the Public Interest

❑ The GCA’s … ‘guiding principle’ of full disclosure, applies to any bias or

interest that would adversely affect a government employee’s ability to

perform the employee’s duties exclusively in the public interest.

— NM Attorney General



The Board’s Role



Parties to the Contract & Board Authority

❑ A contract must always be entered into by parties who are authorized to bind

the organization making the contract. In the case of the district, it may only

contract with other parties through its Board of Education.

❑ School boards may delegate the right to perform acts and duties to others,

but no individual is authorized to sign or otherwise enter into a contract

without authority being delegated to them.

❑ This authority may be made by Board policy, in a Board Resolution, or by

delegation during action on an agenda item.



Basis of Board Authority

❑ Statutory powers of local school boards:

❑ Employ a local superintendent and fix the superintendent’s salary.

❑ Acquire, lease, and dispose of property.

❑ Provide for the repair of and maintain all property belonging to the school
district.

❑ Except for expenditures of salaries, contract for the expenditure of money
according to the provisions of the Procurement Code.

❑ Accept or reject any charitable gift, grant, devise, or bequest.

❑ Approve any educational program that is to be conducted, sponsored, or
carried on by a private organization or agency.

NMSA 1978 § 22-5-4.



Tips

❑ Read the contract.

❑ Ask about anything you don’t understand.

❑ Have your attorney review the contract during negotiations and
before signing.

❑ Notify your attorney about any changes you make.

❑ Don’t require arbitration.

❑ Choose New Mexico law and New Mexico courts.

❑ Pay attention to renewal provisions—avoid automatic renewals

❑ You can add terms to statutory contracts, like benefits for a
Superintendent.
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The information in this presentation was 

prepared by Walsh Gallegos Kyle Robinson 

& Roalson P.C. It is intended to be used as 

general information only and is not to be 

considered specific legal advice. If specific 

legal advice is sought, consult an attorney.

 


	Slide 1: Should We Sign the Contract?
	Slide 2: What is a Contract?
	Slide 3: What is a Contract?
	Slide 4: What Do Those Elements Mean?
	Slide 5: In Plain Language . . . .
	Slide 6: The District’s Legal Authority
	Slide 7: What About Employment?
	Slide 8: Do Contracts Have to be in Writing?
	Slide 9: Types of Contracts
	Slide 10: What Laws Govern Contracts?
	Slide 11: What Laws Govern Contracts?
	Slide 12: Procurement Code
	Slide 13: Governmental Conduct Act
	Slide 14: How are Procurements Fair and Ethical?
	Slide 15: Why Allow Exceptions?
	Slide 16: Sole Source Procurement
	Slide 17: Employee Participation in Procurements
	Slide 18: State v. Gutierrez, 2020-NMCA-045
	Slide 19: Further Restrictions on Official Actions
	Slide 20: Governmental Conduct Act - Definitions
	Slide 21: Public Interest & Public Trust
	Slide 22: GCA & the Public Interest
	Slide 23: The Board’s Role
	Slide 24: Parties to the Contract & Board Authority
	Slide 25: Basis of Board Authority
	Slide 26: Tips
	Slide 27: Caitlin Dawson and Dawn Vernooy
	Slide 28

