New Mexico School
Boards Association

POLICY SERVICES ALERT

To: All Superintendents and Board Members
Date: July 10, 2020

The Family and Medical Leave Act (FMLA) implementation has been temporarily
modified by legislation that took affect April 1, 2020 and ends December 31, 2020.

Policy Services (PS) is providing the Department of Labor analysis of the Families
First Coronavirus Response Act (FFCRA) regarding the employer paid leave
requirements which temporarily modify the Family and Medical Leave Act (FMLA).
Included are comments and helpful web addresses for additional assistance with
compliance. Because the application of the law is temporary, PS does not believe it
will be necessary to modify your current policy. The entire Department of Labor
document can be found at https://www.dol.gov/agencies/whd/pandemic/ffcra-
employer-paid-leave .

The FFCRA applies to most school districts because it temporarily substitutes “less
then 500 employees” for the “50 or more employees” in the definition of qualified
employers who must provide FMLA unpaid benefits.

A poster which should be used for the required notice of the FFCRA can be
downloaded at

https://www.dol.gov/sites/dolgov/files/'WHD/posters/FFCRA Poster WH1422 Non-
Federal.pdf .

Not discussed in this alert are the other six (6) areas of the FFCRA that have either
already been implemented or they do not apply to public employers. Those areas
include appropriations, nutrition, unemployment insurance, emergency sick leave,
health provisions and tax credits.

Policy Services Comments

Paid Sick Leave as included in the FFCRA is an additional employee benefit to
supplement the employer’s general leave policies. Therefore, employers cannot
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require employees to use other available paid leave (such as vacation or earned sick
days) before using their FFCRA Paid Sick Leave.

Existing FMLA policies, recommended by PS, require employees to use FMLA leave
and thus Expanded FMLA leave concurrently with available vacation, personal, or
other paid leave. The Expanded FMLA Leave also counts toward the 12 weeks of
general FMLA leave to which an employee may be entitled in a 12-month period.

FFCRA Paid Sick Leave can also be used during the first two weeks of Expanded
FMLA Leave that would otherwise be unpaid.

Is your district one of the employers required to comply with the law? The answer
is likely yes, but the one exception, discussed below, may be explored if your district
is rural and small.

The 50/75 rule disqualifying an employee of a business with less the 50 employees
within a 75-mile radius from FMLA benefits is suspended during the FFCRA. The
small business exception to the application of the FFCRA requires a determination
based upon the following circumstances:

e such leave would cause the employer’s expenses and financial obligations to
exceed available revenues and force the business to cease operating at a minimal
capacity;

o the absence of an employee(s) poses a substantial risk to the financial health or
operational capabilities of the employer because of an employee’s specialized
skills, knowledge of the business, or responsibilities; or

« the employer cannot find sufficient able, willing, and qualified workers to
perform the labor or services provided and needed to operate the business at a
minimal capacity.

On the last page of the Alert you will find hyperlinks to additional information and
guidance including the Law and the Code of Federal Regulations for the FFCRA to
assist with implementation of the Coronavirus Response Act.

These materials are not legal documents but are intended to be
advice to the Superintendent and Board of Education from
NMSBA relevant to policy issues regarding state and federal
laws, rules and best practices in the field of education.
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“Families First Coronavirus Response Act: Employer Paid Leave
Requirements

The Families First Coronavirus Response Act (FFCRA or Act) requires
certain employers to provide their employees with paid sick leave or expanded
family and medical leave for specified reasons related to COVID-19.[1] The
Department of Labor’s (Department) Wage and Hour Division (WHD) administers
and enforces the new law’s paid leave requirements. These provisions will apply
from the effective date through December 31, 2020.”

“Generally, the Act provides that covered employers must provide to all
employees:[2]

Two weeks (up to 80 hours) of paid sick leave at the employee’s regular rate of
pay where the employee is unable to work because the employee is quarantined
(pursuant to Federal, State, or local government order or advice of a health care
provider), and/or experiencing COVID-19 symptoms and seeking a medical
diagnosis; or

Two weeks (up to 80 hours) of paid sick leave at two-thirds the employee’s regular
rate of pay because the employee is unable to work because of a bona fide need to
care for an individual subject to quarantine (pursuant to Federal, State, or local
government order or advice of a health care provider), or care for a child (under 18
years of age) whose school or child care provider is closed or unavailable for reasons
related to COVID-19, and/or the employee is experiencing a substantially similar
condition as specified by the Secretary of Health and Human Services, in
consultation with the Secretaries of the Treasury and Labor.

A covered employer must provide to employees that it has employed for at
least 30 days:[3]

Up to an additional 10 weeks of paid expanded family and medical leave at
two-thirds the employee’s regular rate of pay where an employee is unable to work
due to a bona fide need for leave to care for a child whose school or child care
provider is closed or unavailable for reasons related to COVID-19.

Covered Employers: The paid sick leave and expanded family and medical leave

provisions of the FFCRA apply to certain public employers, and private employers
with fewer than 500 employees.[4]
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Small businesses with fewer than 50 employees may qualify for exemption from the
requirement to provide leave due to school closings or child care unavailability if the
leave requirements would jeopardize the viability of the business as a going
concern.

Qualifying Reasons for Leave:

Under the FFCRA, an employee qualifies for paid sick time if the employee is
unable to work (or unable to telework) due to a need for leave because the
employee:

. 1s subject to a Federal, State, or local quarantine or isolation order related to
COVID-19;

. has been advised by a health care provider to self-quarantine related to COVID-19;
. 1s experiencing COVID-19 symptoms and is seeking a medical diagnosis;

. 1s caring for an individual subject to an order described in (1) or self-quarantine as
described in (2);

. 1s caring for a child whose school or place of care is closed (or child care provider is
unavailable) for reasons related to COVID-19; or

. 1s experiencing any other substantially-similar condition specified by the Secretary
of Health and Human Services, in consultation with the Secretaries of Labor and
Treasury.

Under the FFCRA, an employee qualifies for expanded family leave if the employee
is caring for a child whose school or place of care is closed (or child care provider is
unavailable) for reasons related to COVID-19.

Duration of Leave:

For reasons (1)-(4) and (6): A full-time employee is eligible for up to 80 hours of
leave, and a part-time employee is eligible for the number of hours of leave that the
employee works on average over a two-week period.

For reason (5): A full-time employee is eligible for up to 12 weeks of leave at 40
hours a week, and a part-time employee is eligible for leave for the number of hours
that the employee is normally scheduled to work over that period.

Calculation of Pay:[5]

For leave reasons (1), (2), or (3): employees taking leave shall be paid at either

their regular rate or the applicable minimum wage, whichever is higher, up to $511
per day and $5,110 in the aggregate (over a 2-week period).
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For leave reasons (4) or (6): employees taking leave shall be paid at 2/3 their
regular rate or 2/3 the applicable minimum wage, whichever is higher, up to $200
per day and $2,000 in the aggregate (over a 2-week period).

For leave reason (5): employees taking leave shall be paid at 2/3 their regular
rate or 2/3 the applicable minimum wage, whichever is higher, up to $200 per day
and $12,000 in the aggregate (over a 12-week period—two weeks of paid sick leave
followed by up to 10 weeks of paid expanded family and medical leave).[6]

Employer Notice: Each covered employer must post in a conspicuous place on its
premises a notice of FFCRA requirements.[7]

Prohibitions: Employers may not discharge, discipline, or otherwise discriminate
against any employee who takes paid sick leave under the FFCRA and files a
complaint or institutes a proceeding under or related to the FFCRA.

Penalties and Enforcement: Employers in violation of the first two weeks’ paid
sick time or unlawful termination provisions of the FFCRA will be subject to the
penalties and enforcement described in Sections 16 and 17 of the Fair Labor
Standards Act. 29 U.S.C. 216; 217. Employers in violation of the provisions
providing for up to an additional 10 weeks of paid leave to care for a child whose
school or place of care is closed (or child care provider is unavailable) are subject to
the enforcement provisions of the Family and Medical Leave Act. The Department
will observe a temporary period of non-enforcement for the first 30 days after the
Act takes effect, so long as the employer has acted reasonably and in good faith to
comply with the Act. For purposes of this non-enforcement position, “good faith”
exists when violations are remedied and the employee is made whole as soon as
practicable by the employer, the violations were not willful, and the Department
receives a written commitment from the employer to comply with the Act in the
future.

[1] Wage and Hour Division does not administer this aspect of the law, but notes
that every dollar of required paid leave (plus the cost of the employer’s health
insurance premiums during leave) will be 100% covered by a dollar-for-dollar
refundable tax credit available to the employer. For more information, please see
the Department of the Treasury’s website.

[2] Employers of Health Care Providers or Emergency Responders may elect to
exclude such employees from eligibility for the leave provided under the Act.
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[3] Employers of Health Care Providers or Emergency Responders may elect to
exclude such employees from eligibility for the leave provided under the Act.

[4] Certain provisions may not apply to certain employers with fewer than 50
employees. See Department FFCRA regulations (expected April 2020).

[5] Paid sick time provided under this Act does not carry over from one year to the
next. Employees are not entitled to reimbursement for unused leave upon
termination, resignation, retirement, or other separation from employment.

[6] An employee may elect to substitute any accrued vacation leave, personal leave,
or medical or sick leave for the first two weeks of partial paid leave under this

section.

[7] The Department will issue a model notice no later than March 25, 2020.”

LAWS, RULES AND HELPFUL LOCATIONS

FMLA code of federal regulations

https://www.ecfr.gov/cgi-bin/text-
idx?c=ecfr&sid=abbd92cdff37c5d32de741cc5cccle81&rgn=div5&view=text&node=29:3.1.1.3.54&idno=
29#se29.3.825 1104

Poster for FFRCA

https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA Poster WH1422 Non-Federal.pdf

Code of federal regulations revised for FFCRA

https://ecfr.io/Title-29/Part-826

Temporary rule additional reference sources and webinar

https://www.dol.gov/agencies/whd/ffcra

Frequently asked questions on FFCRA

https://www.dol.gov/agencies/whd/pandemic/ffcra-poster-questions
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