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OPENGOVERNMENT PUBLIPOLICY

C a Xis declared to be public policy of this state that all persons a
entitled to thegreatest possible information regarding the affairs
of government and the official actef those officers and employee
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C a Xhe formation of public policyor the conduct obusiness by vote
shall not be conducted in closed meetings.lfaeetings of any
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EXCEPTIONS (. OSEIMEETINGS

C NMSA 19788 10-15-1 (H)of the Act prescribes the circumstances
under which certain meetings, or portions of meetings, 1a0é
subjectto open meetings andhinute-taking requirements of the
OMA.

C Regardlessf the exception, the public must h@ovided:
C reasonable noticeNMSBA, 197& 10-15-1 (D) and

C an agenda within 72 hours with items to be discussed or
transacted- NMSBA, 197& 10-15-1 (F).



IN OROUT?

UNDERSTANDINTHERULESOFQ_OSELS=SSION
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C h | ¢ Yautloity for the closure and the subject to be discussed
shall be stated witlieasonable specificityn the motion calling for
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REASONABLSPECIFICITOFAGENDATEMS

C dTherequirementfor alist of specificitems of businesensuresthat
Interestedmembersof the publicare givenreasonablenotice about
the topics a public body plans on discussingor addressingat a
meetinge

C @A public body should avoid describingagendaitems in general
broad or vagueterms, which might be interpreted as an attempt to
misleadthe public about the businessthe public body intends to
transact Thisis an especiallymportant considerationwhen a public
bodyintendsto acton anagendatem.£

OpenMeetingsAct Compliancé&suide(EighthEdition2019), pagel?.



REASONABLSPECIFICITOFAGENDATEMS

C & w¢ &wbfect announced will comply with the WNB I &
& LIS O Argglierheint® @ providessufficientinformation to give
the public a general idea about what will be discussedwithout
compromisingthe confidentiality conferredby the exceptiong

OpenMeetings Act Compliance Guiaghth Edition 200)5page31.



COMMONQ_.OSEIMEETING-

LIMITEDPERSONNEMIATTERS

NMSA 1978 10-15-1 (H)(2:

C odLimitedpersonnelmatters, providedthat for purposesof the Open
MeetingsAct, W{ A YparsoSnBIY | ( (i rBeddsife discussionof
hiring, promotion, demotion, dismissal,assignmentor resignation
of or the Investigation or considerationof complaints or charges
againstany individual publicemployee

C provided further that this Subsectionis not to be construedas to
exemptfinal actionson personnelfrom beingtaken at open public
meetings nor doesit precludean aggrievedpublic employeefrom
demandinga publichearingé



COMMONQ_.OSEIMEETING-

LIMITEDPERSONNEMIATTERS

C @A publicbody mayalsoclosea meetingfor mattersthat are closely
related to those specifically listed in the exception, such as
performanceappraisalsandinterviewswith job candidates

OpenMeetingsAct Compliancé&suide(EighthEdition2019), page21.



COMMONQ_.OSEIMEETING-

LIMITEDPERSONNEMIATTERS

C & larFemployeef apublic body is entitledi 2 ahearingoefore the
public body can take disciplinary other adverseaction against the
employee the employeemay demand and obtain @ LISy K S

Open Meetings Act Compliance Guigehth Edition 201)5page22.



RELATEIEXCEPTIONSPRA

NMSA 1978 14-2-1 (A)(2):

C & 9 @ paxsbn has a right to inspect public records of this state
except X letters of reference concerningemployment,licensingor
permitse

NMSA 1978 14-2-1 (A)(3):

C & 9 O Paxsbn has a right to inspect public records of this state
exceptX letters or memorandumswhich are matters of opinion in
personneffiles.. £



REASONABLSPECIFICITY

LIMITEDPERSONNEMIATTERS

C It has historically been the practice in New Mexico to simply put
Gf AYAUSR LISNBR2YYSt YIOGGSNRE i
enumerated agenda item when going into closed session to disc
a wide array of issues.

C TheNew Mexico AttornePp SY SNF F R&®S o aba! DF
charged with enforcement of the OMA, has determined that this
practice is now in violation of the OMA.



REASONABLSPECIFICITY

LIMITEDPERSONNEMIATTERS

C InBelen Consolidated School District Board Re: Open Meetings
ComplainE 0 KS ba! Dh O2y Of dzZRSR (K
was aninsufficient descriptionn a closed session agenda item
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REASONABLSPECIFICITY

LIMITEDPERSONNEMIATTERS

C For lower level employees where there is no action to be taken
0KS . 2FNRXZ 4SS NBOZ2YYSYRY a[
permitted under Section H25-1(H)(2), specifically so the
Superintendent can update the Board regardisgdcify subject
matter] of a [classification of employe& ® &

C If the matter is a discharge or termination hearing or grievance
hearing before the Board, and the Board will take action, then m
specificity will be required in the agenda and an action item wou
be required

C Likewise, if the matter is evaluation of the superintendent or _
RA&AOdzaaAzy 2F OUKS adzLISNAY UGSV
needed and an action item Is necessary for contract decisions.



REASONABLSPECIFICITY

LIMITEDPERSONNEMIATTERS

C AgendaExecutiveSessiorg LimitedPersonneMatters
C Motion: | move that the board convenein ExecutiveSessiorno
discusdimited personnelmatters.

C Agenda: Executive SessidaomitedPersonnel Matteras permitted
under 1615mM 61 VO HUT ALISOATAOIf &
annual evaluation.

C Motion: | move that the Board enter executive session under
Limited Personnel Matters as permitteahder 160151 (H)(2);
AaLISOAFTAOIf e G2 RA&Odzaa GKS



IN OROUT?

UNDERSTANDINTHERULESOFQ_OSELS=SSION

C After sortingthrough applicationpacketsin ExecutiveSessiorof the
finalist candidatesfor Superintendent,the Board goesinto Open
Sessiorno take actionto appointa new Superintendent

C After the vote, one Board member feels compelledto explain his

vote and includesdescribingand comparingthe letters of reference
of the finalists



COMMONQ_.OSEIMEETING-

PERSONALUDENTIFIABLETUDENTNFORMATION

Discussion regarding personally identifiable information regardin
Individualstudents.NMSA 19788 10-15-1 H (4.

As with the exception for limited personnel matters, a school
0 2 I NR X relyloytli?paragraph to close a meeting to discu:
or take action on educational policies and procedures, budgetan
matters and other issues that involve students generally. The
exception applies only to discussions relating to individual stude

Open Meetings Act Compliance GuiEehth Edition 2015 pages 24

295.



RELATEIEXCEPTIONS-ERPA

C Thisexception is intended to coveliscussions thanvolve
personally identifiablenformation abouta student. The exception
reflectsthe protectionthe federal Family{educational Rightand
t NA gl O& | O Ofdr grfilarinforgaiion ideducaioRas
records.See20U.S.C. Section 1232g.

OpenMeetingsAct Compliancé&suide(EighthEdition2015), page24.



RELATEIEXCEPTIONSFERPA

C &' y RERRA, aschool risks losing federal funding if it has a pc
or practice of permitting the release of records containing
information directly related to a student é¥ LIS NERi@eyftifiablé &
A Y T 2 NXoniained i Rose recordsid.

C & C S Rré&ghilhtibns promulgated under FERPA deflhelS NE 2
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personal identifier; and a list of personal characteristics or other
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See 34 C.F.R. Section 99i3.



REASONABLSPECIFICITY

PERSONALUDENTIFIABLETUDENTNFORMATION

C Agenda: Executive SessipRersonally Identifiable Student
Information.
C Motion: | move that the board convenein ExecutiveSessiorno
discussPersonallydentifiableStudentinformation

C Agenda: Executive SesstdAersonally Identifiable Student
InformationMatters as permittedunder 1615-1 (H)(4); specifically
to conduct an expulsion hearing.

C Motion: | move that the Board enter executive session under
Personally Identifiable Student Information Matters as permit

under 1615-1 (H(4);specifically taconduct an expulsion
hearing.



IN OROUT?

UNDERSTANDINTHERULESOFQ_OSELS=SSION

C During public comment the mother of a student at XYZ Element:
complains about the district policy that students must wear scho
uniforms. She says this policy is causing a financial hardship for
family and she wants the dress code changed to let students we
regular clothing.

C After public comment is over, one Board member requests that t
discussion of this parents concern about her student be added ft«
the agenda for the next meeting and he thinks the Board should
discuss this in executive session because the discussion will inc
personally identifiable student information.



COMMONQ_.OSEIMEETING-

(OLLECTIMBARGAINING

NMSA 1978 10-15-1 (H(5):

C a weebngsfor the discussion of bargainirsirategypreliminary to
collective bargaining negotiatiom®tweenthe policymakindody
and a bargaining unit representing the employees of that
policymakingoody and collective bargaining sessions at which th
policymakingoody and therepresentatives othe collective
OF NBAFAYAY3I dzyAd | NB LINBaASYy( X¢



COMMONQ_.OSEIMEETING-

(OLLECTIMBARGAINING
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OpenMeetingsAct Compliancésuide(EighthEdition2015), page26.



RELATEIEXCEPTIONS

PUBLICEMPLOYEEBARGAININGACT

C Collective bargaining by public employees generally is governed
the Public Employees BargainiAgt.

C NMSAL1978,Sectionl0-7/E17(G)containsa provision allowing
closed meetings in circumstances similar to those set forth in the
Open Meetings Act.



RELATEIEXCEPTIONS

PUBLICEMPLOYEEBARGAININGACT

(1) meetingsfor the discussion of bargaining strategy preliminary to
collective bargaining negotiations between a public employer an
the exclusive representative of the public employees of the publi
employer;

(2) collective bargaining sessions; and

(3) consultations and impasse resolution procedures at which the pi
employer and the exclusive representative of the appropriate
bargaining unit are present.



REASONABLSPECIFICITA-

(OLLECTIMBARGAINING

C AgendaExecutivesession CollectiveBargaining

C | move that the board convene in Executive Sesgailiscuss
union concerns.

C Agenda: Executive Sessipollective Bargaininiylatters as
permitted under 1615-1 (H(5);specifically tadiscuss negotiations
with the XYZANEA.

NOTEFinal actions must be taken in an open public meeting



IN OROUT? —

UNDERSTANDINTHERULESOFQ_OSELS=SSION

C After meeting in Executive Session regarding collective bargainir
strategies, a Board membwho is a retired teacher expresses
frustrationin open session that the plan is to g@ercentraises.
She states that she believes the staff deserves at least a 5 perce

Increase and the Board have an obligation to find the money to
make this happen.



COMMONQ_.OSEIMEETING-

ATTORNEXDIENTPRIVILEGE

C Discussioretween the Board and their Attorney regarding
threatened or pending litigatiod™\NMSA 19788 10-15-1 H(7).



COMMONQ_.OSEIMEETING-

ATTORNEXDIENTPRIVILEGE

C dDSY SNIIKISeé LdJdzot AO 062ReéQa | a2
closed meeting, either in person or by telephone. In certain
limited situations, it may be permissible for a public body to clo:
meeting to discuss legal advice about litigation that is given by le
or other written memorandum. In all cases, however, to legitimat
iInvoke the pending litigation exception, the closed discussion r
involve communications between the public body and-itd G 2 N.

OpenMeetingsAct Compliancésuide(EighthEdition2015), page28.



RELATEIEXCEPTIONS

ATTORNEXIENTPRIVILEGEQOMMUNICATION

C NM Rulesof Evidence§ 11-503(B):

C AAclienthasa privilegeto refuseto discloseandto preventany
other person from disclosing,a confidential communication
made for the purpose of facilitating or providing professional
legalservicedo that clientXe

C NM Rulesof Evidences 11-503 (A)(@L):

C GADOI AiSapeérsan,publicofficer,corporation,associationpr
other entity who consultswith, seeksadvicefrom, or retainsthe
professionakervicesf alawyerorat | ¢ erépheXeatative



REASONABLSPECIFICITY

ATTORNEXIENTPRIVILEGEQOMMUNICATION

C AgendaExecutiveSessiorg Pendinditigation.

C | move that the board convenein ExecutiveSessiono discuss
pendinglitigation.

C Agenda ExecutiveSessiong to discussmatters that are subjectto
the Attorney-Client Privilege as permitted under 10-151 (H)(@/);
specificallysmithv Boardof EducationCase# XXXX



IN OROUT?

UNDERSTANDINTHERULESOFQ_OSELS=SSION
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IS maintained by a third party, complies with the Americans with
Disabilities Act and Section 504 of the Rehabilitation Act.



IN OROUT?

UNDERSTANDINTHERULESOFQ_OSELS=SSION

C Theattorney writes a letter that is shared with the Board, which
states her belief that the website is not accessible, and gives
recommendations for dealing with the concern. At the next Boat
meeting, when the motion to terminate the third party contract
fails, one Board member complains that the Board is not followir
the advice of legal counsel and reveals the contents of the letter



DUTYOFCGONFIDENTIALITY

C Codeof Ethicsfor NM SchooBoardMembers

C o lwill X respect the confidentiality of information that is
privilegedunderapplicabldawe



CAN THEBOARDDELETAGENDATEMS

C dwLB8Y 2NRSNI 2 | g2AR O2y TdzaAa:
Intends not to discuss a matter listed on the agendgarticularly
when listed under the executive sessiowe recommend the Boart

consider its agenda to delete items that it does not intend to
RA&Odza a o¢

NM Gaming Control Boal®MAComplaint 0201-2016).



(L.OSEIMEETING- EXECUTIV&ESSION

C a lany meeting is closed pursuant to the exclusions contained in
Subsection (H) of this section, the closure: ...

C If called for when the policymaking bods/not in an open
meeting, shall not be held until public notice, appropriate und
the circumstances, stating the specific provision of the law
authorizing the closed meeting and stating with reasonable
specificity the subject to be discussed, Iis given to the membe
and to the general publi €



(L.OSEIMEETING- EXECUTIV&ESSION

C Apublic body may sometimes need to meet in a special meeting
discuss only a matter that is covered by one of the exceptions
defined in Section 125-1(H) of the Act.

C Underthose limited circumstances, the public body must give no
of the meeting to its members and to the public in accordance w

Its policy regarding notice of special meetings or as may be
reasonable under the circumstances.



(L.OSEIMEETING- EXECUTIV&ESSION

C Such notice must state the exception to the Act or other legal
authority that authorizes the closed meeting and must state the

subject to be discussed with reasonable specificity.

C When noticed properly, these closed meetings may take place
without having an open session before or after the meeting

OpenMeetings Act Compliance Gui@taghth Edition 20105 page 32.



(L.OSEIMEETING- EXECUTIV&ESSION

C dFollowingcompletion of any closetheeting, the minutes of the
open meeting that was closed, or the minutdghe nextopen
meeting If the closetheetingwas separatelgcheduled, shall
state that the matters discussean the closedmeetingwere
limited only to those specifiedin the motion for closure or in the
notice of the separate closed meetingrhisstatement shall be
approved by the publibody under Subsection & this section as
partof i KS YA Yy dzi S&agud-1514) ! mdpTy



(LOSEIMEETING- EXECUTIV&ESSION

C Sectionl0-15-1(J) is intended to reinforce the requirement that
discussions during closed sessions be limited to topics that are
expressly excepted from the open meeting requirements.

C Becauselosed meetings or executigessions are not open
membersof the public arenaturally curious about their content an
suspicious about any perceived misuse of the exceptions allowir
closure.



(L.OSEIMEETING- EXECUTIV&ESSION

C Including the required statement in their minutes, will remind putk
bodies that there are only a few proper justifications for closure ¢
make them less likely to succumb to any temptation to expand
closed discussions beyond the topic announced in the motion fo
notice of closure

OpenMeetings Act Compliance Guiaghth Edition 200)5page?28.



THEOPENMEETINGACT

C The OperMeetingsActis located aNMSA 1978, Sections-16-1
to 10-154.

C The New Mexico Open Meeting Act Compliance Guide is publis|
by the NM Attorney General. The 2015 is available at:

http:// www.nmag.gov/uploads/files/Publications/ComplianceGui
s/Open%20Meetings%20Act%20Compliance%20Guide%20201



http://www.nmag.gov/uploads/files/Publications/ComplianceGuides/Open Meetings Act Compliance Guide 2015.pdf

INSPECTIO®FPUBLICRECORDACT(IPRA)

C The Inspection of Public Records Act is locatddMEA 1978,
Sectionsl4-2-1to 14-2-11.

C The New Mexico Inspection of Public Records Act Compliance (
IS published by the NM Attorney General. The 2015 Guide is
available at:

http :// www.nmaq.qgov/uploads/files/Publications/ComplianceGuides
spection%200f%20Public%20Records%20Compliance%20Guide?t

5.pdf



http://www.nmag.gov/uploads/files/Publications/ComplianceGuides/Inspection of Public Records Compliance Guide 2015.pdf
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The information in this presentation was prepared by
WalshGallegosTrevinoRusso& KylePC It is intendedto
be used for general information only and is not to be
consideredspecificlegal advice If specificlegal adviceis
sought,consultan attorney.
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